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EDITORIAL NOTES. 





AN UNSUCCESSFUL attempt was made in the Legislature to do 
away with the necessity for using the word heirs in a deed to con- 
vey afee simple. A bill was introduced in the Assembly which 
was a copy of the act passed in New York, in 1836, and provided 
that the use of the word heirs should not be necessary to convey a 
fee simple, but that a deed should convey the estate of the grantor 
unless a contrary intent was expressed, or was necessarily implied in 
the words of the deed. The bill was passed in the Assembly but 
was reported adversely by the judiciary committee of the Senate. 
It is well enough to be conservative, but after the experience of 
fifty years in New York, New Jersey might venture to make even 
so radical a reform as this. The reason for the rule as to the use 
of the word heirs is entirely gone. When the rule was made the 
presumption was in fact, that a man did not intend to convey his 
whole estate unless he distinctly said so, but now there is not one 
deed in a thousand in which the grantor does not intend to convey 
a fee simple, unless it be a mere lease ; and if he wishes to convey 
a less estate it is easy to say so, and in fact he always does say so. 
Why, then, should we insist that this plain intention of a deed 
should not prevail unless this magic word is used‘ This arbitrary 
rule, founded on a presumptfon that does not exist, does occasion- 
ally defeat the plain intention of the grantor, and works a grievous 
wrong. Why should we run the risk of this? Weare sure to be 
right if we make the rule of interpretation to correspond with the 
presumption as it in fact exists. 





A very good amendment to the Mechanics’ Lien Law has passed 
the House. It provides for the service of the summons on all 
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mortgagees and other encumbrancers holding liens subsequent to 
the mechanics’ liens, with provisions for filing pleas by them as 
well as by the owner. They are to have the same pleas as the 
owner now has, and also a plea that the incumbrance is prior to 
the mechanics’ lien. If this is established the incumbrance is not 
to be affected by the sale. 





A BILL has been introduced providing that aservant of a railroad 
company may recover damages for an injury caused by the negli- 
gence of a fellow servant. Similar bills have been introduced be- 
fore, and, from the fact that they were directed against railroad 
companies alone, have not received much attention. An amend- 
ment was proposed this year, making it applicable to all persons 
and corporations. The proposition seems preposterous to a law- 
yer who understands the principle upon which a person is liable 
for the acts of his servant and the reason why he is not liable to 
one servant for the acts of a fellow servant, but there are practical 
reasons why some further protection should be furnished to the 
servants in a large manufactory or of a railroad company against 
injuries arising from the negligence of others in the same employ- 
ment, especially if they are in any sense his superiors in rank. 
Many states have already passed laws making railroad companies 
responsible for the negligence of fellow servants generally. This 
fact indicates a popular pressure in this direction, but it does not 
prove that such legislation is wise. In England a bill was passed 
in 1880 called the ‘‘ Employers’ Liability Act,’ defining exectly 
in what cases the employer should be:liable, relaxing somewhat the 
strictness of the common law rule, and providing for liability in 
case of the negligence of a person in authority or of injury caused 
by obedience to rules, or by defective machinery. This act was 
proposed as an amendment to the bill introduced in our Legisla- 
ture, but it was found to be not altogether adapted to existing facts 
in New Jersey. Some such bill ought to be prepared and passed 
for some relief is required and if some is not granted the agitation 
will result in the passage of asweeping measure like that which has 
been so often presented.: The courts,-however, have already done 
a good deal to relax the common law rule of Priestly v. Fowler, 3 
M. and W. 1, and may in time establish a better rule than could be 
devised by the Legislature. A case in this direction is Gillmore v. 
Northern Pac. Ry. Co., U. 8. Circuit, Oregon, January 4, 1884. 
18 Fed. Rep. 866. 





THERE ARE two decisions recently reported in the U. S. Circuit 
Court for Oregon upon the duty of railroad companies to furnish 
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equal facilities to all express companies doing business over their 
lines. One of these cases was Wells v. Oregon & C. Ry. Co., 18 
Fed. Rep. 667, Dec. 24, 1883, and the other Wells, Fargo & Co. 
v. Oregon Ry. & Nav. Co., 19 Fed. Rep. 20, Jan. 25, 1884. In 
the former case it was held that the railroad company bad no right 
to discriminate between two express companies, but must furnish 
equal facilities to both, and that although the railroad company 
had obtained a decree against one company not to deliver freight 
at less than so mucha pound, yet if it allowed another company 
to deliver the same freight at a less raté this was a permission to 
the other company to deliver the freight at a less rate than that 
specified in the decree. In the latter case the decision was, that 
whether an express company doing business over the line of a line of 
railroad or steamboats is entitled to the services of the pursers or 
conductors thereon as its messengers, depends upon circumstances, 
but when one express company doing business over such line of 
transportation is allowed such service, this becomes an express 
facility as to all other express companies doing business on the 
line, and cannot lawfully be withheld from them. 





A veRY important case upon the extradition of prisoners from 
one state to another has been decided by the U. 8. Circuit Court 
for California, 7x re Robb, 19 Fed. Rep. 26, Jan. 19, 1884. The 
decision is contrary to the Supreme Court of California on the 
application of Robb, 1 Pacific Reporter 881. The following is a 
part of the syllabus of the decision of the U. 8. Circuit Court : 

The governor of a state, in issuing a warrant for the arrest of a 
fugitive from justice, the officer who makes the arrest, and the 
party commissioned to receive the fugitive and deliver him over 
to the authorities of the state in which the offence is charged to 
have been commilted, in pursuance of sections 5278 and 5279 of 
the Revised Statutes, act under the authority of the laws of the 
United States, and pro hoc vice are officers or agents of the United 
States. 

W here a petition fora writ of habeas corpus, presented to a 
state judge or court by a party in the custody of one claiming, in 
good faith, to be authorized to deliver him to the authorities of 
another state as a fugitive from justice, in pursuance of the pro- 
visions of said sections, shows upon its face that the petitioner is 
so held in custody under such claim, made in good faith, the state 
judge or court has no jurisdiction to issue the writ. The jurisdic- 
tion in such case is exclusively in the courts of the United States. 
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In Arundell v. Bell, English Court of Appeal, 1883, 49 L. T- 
Rep. 345, it is held that in the case of a firm of solicitors there is 
nothing which can be sold or valued as a partnership asset analo- 
gous to the ‘‘ good will”’ of a trading firm. The court said there 
was nothing to sell. ‘* You cannot sell theclient’s papers, which 
are the most valuable things of all. A man often does get the 
papers of another solicitor, but it is illegal. You might sell the 
debts or the bills of costs due from the clients, but that would not 
be the good will. The only other suggestion is that you can sell 
the right to thefirm’sname. I take it you cannot. According to 
our practice itis wrong, * * * evenin the case of a qualified 
solicitor he is not allowed to practice in the name of another solic- 
itor. I will not say itis penal. A solicitor must not issue a writ 
except in his own name. He can and may, and frequently does, 
associate with his own name the name of a dead partner whose 
name also appears ; but a solicitor must not, according to our rules, 
issue a writ in the name of another solicitor. Therefore, it appears 
to me, that there is nothing analogous to the good will in an ordi- 
nary trading firm, which you can sell in the case of a partnership 
of living solicitors.”’ 





Ir 1s very commonly supposed that a check on a bank operates 
as an equitable assignment of the money and is entitled to be paid 
on the failure of the drawer before presentment. There is some 
authority for this Fogarties v. Stillman, 12 Rich. 8. C. 518; Munn 
v. Buch, 25 Ill. 35, followed in 28 Ill. 168 ; 80 Ill. 212, and Reberts 
v. Austin, 26 Iowa 315, but the weight of authority is decidedly 
the other way. Thompson v. Riggs, 5 Wall. 663; Christmas v. 
Russel 14 Ib. 69 ; Bank v. Millard 10 Ib. 152 ; /n re Betsy A. Mer- 
rill, 71 N. Y. 324, and note, 2N. J. L. J. 324; Lunt v. Bank, 49 
Barb. 221. Another decision to the same effect is Dickenson v. 
Coats, recently decided by the Supreme Court of Missouri, 17 Re- 
porter 213. 





Claflin and others v. Commonwealth Insurance Co., U. 8. Sup. 
Court, January 14, 1884, is an important decision upon the juris- 
diction of the Federal Courts. It is provided by the eleventh 
section of the Judiciary Act of 1789 and by the first section of the 
act of March 3, 1875 that the assignee of a chose in action cannot 
bring a suit in a federal court to recover the contents of such 
chose in action, unless a suit might have been prosecuted in such 
court to recover such contents if no assignment had been made, 
except in cases of foreign bills of exchange. The second section 
of the act of 1875, which provides for the removal of causes from 
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the state courts to the U. 8. Circuit Court, contains no such re- 
striction. It was contended in this case that this restriction must 
be taken to apply to the second section as well as to the first, to 
suits removed into the federal courts as well as to suits begun 
there. The ground of the contention was ‘‘ that no reason can be 
assigned for limiting the jurisdiction in suits first brought in the 
circuit courts that does not apply equally to those removed into 
them from the state courts, and that if the limitation is not applied 
to the latter the effect will be thereby to remove it from the form- 
er, by enabling parties forbidden to commence their actions in the 
circuit court to transfer them at will to that court, after first form- 
ally bringing them in a state court.”’ 

The Supreme Court in their opinion admitted that this seems to 
be the result necessarily to be anticipated from this construction 
of the act, and that the argument ab inconveniente is cogent, but 
they held after an examination of the previous legislation on the 
subject that they were bound to take the words of the law in their 
usual, ordinary, literal meaning, and that they could not insert, 
by implication, into section 2a clause which it did not contain, 
but must presume that the Congress passed the act in full view of 
the inconveniences which are suggested as a reason against this 
construction. The decision is, therefore, that an assignee of a 


chose in action may rémove a cause from the state to the federal 
court, although his assignor could not have brought the action in 
the circuit court, provided the assignee is not a citizen of the same 
state as the plaintiff and the other prerequisites of removal exist. 

This decision is contrary to one made a month earlier by the U. 8. 
District Court for the Western District of Wisconsin in Ferry v. 
Town of Merrimack, 18 Fed. Rep. 657. 





THE Supreme Court has refused to set aside the verdict in favor 
of the Administrators of Cephas M. Woodruff, against the New 
York and Long Branch Railrord, for $25,000 damages on account 
of his death. This verdict was found under directions of the 
court for calculating it upon the basis of the money-producing 
powers of the deceased and his chances of life. The verdict of 
$30,000 in the case of Demarest was set aside as excessive. 





THE Supreme Court of New Jersey has held that under the ‘‘ act 
to establish a uniform system of public instruction’? approved 
March 23, 1881, it is unlawful for school trustees to exclude chil- 
dren from any public school on the ground that they are of the 
negro race. This is contrary to the recent decision of the New 
York Court of Appeals, but that was made with reference to a 
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statute which gave the trustees more discretion and the only ques 

tion was whiether their action was contrary to the Fourteenth 
Amendment of the U. 8. Constitution. With this decision of the 
Supreme Court and the Civil Rights bill now pending in the Leg- 
islature and the Cemetery bill already passed, the rights of the 
negro alive or dead will be completely established and protected. 
He can be educated, can travel, can be lodged, amused and buried 
in the same manner as a white man. 





SAMUEL F. HENRY v. THE SLOOP “ IMOGENE M. TERRY,” HER TACKLE, ETC. 
(United States District Court, District of New Jersey.) 
Admiralty—Lien of Captain for Wages—Practice—Amendments. 


In Admiralty. Libel in Rem. 

Messrs. Bedle, Muirheid & McGee, for libellant. 

H. A. Ransom, Esq., for respondant. 

Nixon, J.: In the above libel the libellant with some self-com- 
placency describes himself as Master of The Sloop Imogene M. 
Terry. But Courts of Admiralty deal with things and not with 
words. If the proofs show that he isin fact an ordinary seaman 
under the control of the Master, his calling himself the Captain 
ought not to hinder him from invoking the Seaman’s remedy for 
the collection of his wages. It is well settled in the admiralty 
that the Captain has no libel im rem. upon the vessel for his 
wages. Steamboat Orleans v. Phoebus 11 Pet. 175. Two reasons 
are ordinarily assigned for this. (1) Because the freights of the 
ship pass through his hands on which he has a lien for payment. 
(2) Because his contract for hire is with the owners, and he is 
supposed to bargain with reference to their personal responsi- — 
bility, and not with an intention to look elsewhere for satisfac- 
tion. The Grand Turk, 1 Paine C.C. p. 73. The evidence shows 
that both these reasons failed in the present case. Cessante 
ratione legis cessat ipsa lex. The libellant was not hired by the 
owners, but by the master of the Frank C. Barker. He earned 
no freights and no money passed through his hands from the 
earnings of the vessel. When the crew of the Barker was made: 
up by Captain Raynor, he was employed with other fishermen, 
and at the same rate of compensation, to wit: $25.00 per month 
and 3 cents for every thousand fish caught. To carry on the 
fishing operations, some of the men were placed on board the 
Barker to aid in taking the fish, and others on two tenders by 
which the fish were transported from the vessel to the respond- 
ant’s manufactory on the shore. The libellant had charge of the 
tender Imogene M. Terry, but was as much subject to the orders 
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and the control of Captain Raynor as if he had remained on 
board the Barker. The same attempt was made to charge him the 
cost of his ‘‘grub’’ over $3.00 per week, thab was sought to be 
imposed on the other men. There was also a refusal to pay any- 
thing to him on account of the bonus for fish caught, although 
the fact that Captain Raynor went with a number of the crew to 
the owners on July ist, to receive payment on account of the 
dues for fish then taken, and the additional fact that he suggest- 
ed that the number should be estimated for convenience at 500,- 
000, show quite clearly that he did not understand when the men 
were hired that they would be expected to wait until the end of 
the season before any payment on account should be made. The 
proctor of the libellant at the hearing asked leave to amend the 
libel in order to have the allegations harmonize with the proofs. 
In admiralty practice, there is not much limit to the discretion of 
the court in this respect. In Sec. 483 of Benedict’s American 
Admiralty it is said that ‘‘on proper cause shown, omissions and 
deficiencies in pleadings may be supplied and errors and mistakes 
in practice, in matters of substance as well as in form, may be 
corrected at any stage of the proceedings, for the furtherance of 
justice. Where merits clearly appear on the records, it is the 
settled practice in admiralty not to dismiss the libel, but to allow 
the party to assert his rights in a new allegation. The whole 
subject rests entirely with the discretion of the court, as well in 
relation to the relief to be granted as to the terms on which it 
shall be granted. Amendments may be made on application to 
the court at any time, as well after as before decree; and at any 
time before the final decree, new counts or articles may be added, 
and new and supplemental allegations may be filed.” 

The libel may be amended as proposed and a decree entered in 
favor of the libellants. If necessary, a reference will be ordered 
to ascertain the amount of monthly wages and bonus due to the 
libellants to the date of the order given by the Captain upon 
the owners for the payment of the sum due. 





MOUNT v. ZISKEN AND WIFE. 


(Mercer Circuit Court, January Term, 1884.) 


Parol Zvidence—Married Voman—Guar- that she signed the note as security for the 
anty.—This was an action ona promissory debt of her husband. 
note given by husband and wife. The wife A motion was made to strike out these 
pleaded that she was a married woman, and pleas. 


Mr. G. D. W. Vroom for the plaintiff. 
Mr. H. M. Barton for the defendants. 
Mr. Vroom insisted that parol evidence was inadmissible to 


vary the written contract, and to show that the wife signed as 
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surety for her husband, and he cited Anthony v. Fritz, 16 Vroom 1 
in which it was held that it could not be shown in an action at law 
that the maker of a note was known to the payee to be a surety. 

BEASLEY, C. J.: Held that the evidence was admissible. He 
distinguished the case from Anthony v. Fritz, and Paulin v. 
Kaighn, 3 Dutch. 503, and said that the evidence was admissable 
when it was offered not to vary the terms of the contract but to 
show the status of the party, and a fact which, taken in connexion 
with the status, would render the contract void, and that he had 
intended to say in the opinion in Anthony v. Fritz that this dis- 
tinction must be made. 

The motion to strike out the plea was refused. 

The case was tried and a verdict was rendered for the plaintiff. 





DAVID THOMPSON V. NEW YORK, LAKE ERIE & WESTERN R. R, CO. 


( Essex Circuit Court, January Term, 1884.) 


Railroads—£yection from Train—Nonsuit. 


Before Dixon, J., and a jury. 
This was an action for damages for the ejection of the plaintiff 


from a train on the New York and Greenwood Lake Railroad. The 
plaintiff proved that he had bought a ticket from Newark to Green- 
wood and return on July 3, 1883, of the ti¢ket agent who sold 
tickets in an office on Market street, where tickets on the Erie rail- 
road are sold, and that the agent told him that since the next day 
was **The Fourth” the ticket would be good on the following day. 
He went to Greenwood Lake on the 3d, and was returning on the 
5th, when he was put off at Hewitt station because he would not 
pay his fare, and had suffered damages by reason of his being 
obliged to walk five miles in the heat, and of being delayed several 
hours. 

A. M. Reynolds, Commissioner of Railroad Taxation, testified 
that the New York, Lake Erie and Western Railroad Company 
were lessees of the New York and Greenwood Lake railroad. The 
Erie Railroad Company had looked after the taxation along the 
line of the other railroad ever since he had been Commissioner of 
Taxation in 1882. 

Cortlandt Parker was called and testified that he was a director 
in the New York, Lake Erie and Western Railroad Company, and 
also in the Greenwood Lake Railroad Company. He had not 
heard of a lease of the Greenwood Lake Railroad by the Erie 
Company. Mr. McDonough is Secretary of both corporations. 
There is a separate Superintendent for each road, and he under- 
stood that the business of the roads was transacted separately. 
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He believed that the only interest the Erie has in the other road is 
that it owns a number of the mortgaged bonds. He had to look 
to the Greenwood Lake Company for his compensation as counsel. 

Mr. Van Riper was recalled, and testified that he could not tell 
how the rent of the office was paid, as the bills were sent to head- 
quarters. He said he received two different salaries. The New 
York and Greenwood Lake Railroad has no terminus of its own. 
The trains formerly came into the Pennsylvania depot, but since 
1879 the terminus had been over the Erie Railroad track. The 
trains on the Greenwood Lake Railroad are not the Erie trains, 
although they sometimes use the Erie cars. 

Mr. Cortlandt Parker, for the defendant, insisted that the plain- 
tiff had not made out a case against the defendant, because the 
plaintiff's contract with the N. Y. and Greenwood Lake Railway 
Company and the road of that company was not operated by the 
defendant. 

Mr. F. M. McDermitt, for the plaintiff, contended that the fact 
that the same stamp was used on tickets for both roads, that the 
same officers and directors served for both corporations, and that 
the time tables had the name of the Erie upon them, was conclu- 
sive evidence that the Greeywood Lake Railroad was operated by 
the Erie, and hence that road was liable. 

The Court directed a non-suit to be entered. 





IN THE MATTER OF THE APPLICATION TO SET ASIDE ORDER FOR SALE OF LANDS 
OF PATRICK Mc BRIDE, DECEASED, TO PAY DEBTS. 


(Hudson County Orphans’ Court, December Term, 1883.) 


Orphans’ Courts— 4dministrator—Sale holds notes which she claims as her own but 
of Lands—Fraud upon the Court.—For an which belong to the estate, is a constructive 
administratrix to obtain anordertoselllands fraud upon the court, and the court will set 
for payment of debts, on the ground of in- aside the sale. 
sufficiency of personal assets, while she 


Messrs. J. C. & 8. A. Besson and James W. McElhinney for 
the heir. 

Mr. James Flemming for the administratrix. 

Opinion by A. T. McGin1, Jr., P..J.: Patrick McBride died 
April 16, 1882, leaving a widow but no children, and an only 
sister, his sole heir, residing in Sunderland, England. In July, 
1882, letters of administration were granted by the surrogate of 
Hudson County to his widow, Mary McBride. September 15, 
1882, the administratrix filed an inventory of the personal estate 
of McBride as follows: 


BUG SOC RILIUD vn o.issns candesstdevondgebdccdnbmawedandecttibsecesacadbaceccepbanchoapesioateghantes . $76 50 
Cash in bank, in name of Garland & McBride 
Horse and truck, (considered by the appraisers as worthless to the 
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December 4, 1882, the administratrix petitioned this court for. 
the sale of the real estate to pay debts, and annexed to the petition 
the following account : 

CREDITS 
Furniture 
Share of horse and truck. 


Money in bank 
(Last two items partnership property.) 


Less allowed widow 


Physicians’ bills 
Undertaker 
I dl oh aL sdb jie sindedoesanndephaened 


Surrogate 
“é 


Deficiency 


February 10, 1883, upon the above showing and representation 
to the court by the administratrix, the court ordered that the real. 
estate be sold to pay the debts. 

The court is asked to set this order aside because among other , 
things the above account wasa fraud upon the court, no deficien- 
cy in personal estate to pay debts in fact at the time existing. 
Testimony has been taken upon the rule to show cause heretofore 
granted and made herein. It appears by the evidence that the money 
inventoried, as in bank, was the money of Patrick McBride, the in- 
testate, and that he was owner of the share in a horse and truck in- 
ventoried and appraised as worth $50 ; and also, that when the ad- 
ministratrix made application to this court, for the sale of lands to 
pay debts, she had in her possession, or control, two promissory 
notes, made by Miller Bros. & Co., payable to Patrick McBride, 
the intestate, for $500 each. She claims that her husband loaned 
this money to Miller Bros. & Co. out of moneys which had been 
deposited in a savings bank, in the joint names of the administra- 
trix (his wife) and himself, and that the money so deposited be- 
longed to the administratrix, and that the intestate handed the 
notes to her without endorsement or other formal asssignment. im- 
mediately upon receiving them. That the money deposited in the 
savings bank belonged to the administratrix does not satisfactorily 
appear. The administratrix also says that Miller Bros. & Co. 
failed in business prior to her becoming administratrix. She claims 
that she regarded the notes as belonging to her and not as the 
property of the estate. Such belief may excuse her from moral 
turpitude in the fraud perpetrated upon the court by withholding 
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the notes from the account of assets presented to the court. That 
the notes were not the property of the administratrix and should 
have been shown in the account of assets isclear. Dilts v. Steven- 
son, 2 C. E. Green 407-412. Miller Bros. & Co. had presented to 
the administratrix a claim against the estate for $690.41 and these 
notes as property of the estate were worth at least thatsum. They 
could at least be used to cancel the claim, and in such case the per- 
sonal estate would fully pay the debts shown ontheaccount. The 
holding back of these notes then was at least a constructive fraud 
upon this court, by which the order to sell was secured. Such a 
fraud is sufficiently shown to induce the court to set aside the or- 
der to sell, and it will therefore not be necessary to consider other 
objections to its vality. The order will be set aside. 





THE NEW YORK, LAKE ERIE AND WESTERN R. R. COMPANY v. HUGHES, COL- 
LECTOR, AND YARD,'COMMISSIONER. 


‘(New Jersey Supreme Court, Febuary Term, 1884. ) 


Riparian Rignts— Conveyance of Lands— 
Taxation,—1. Under the third and fourth 
sections of the Riparian Act of March 31, 
186g, (Rev. p. 982,) the Hoboken Land 
and Improvement Company and its assigns 
may secure from the State a conveyance in 
fee of the lands naturally under water lying 


the State fifty dollars per foot measured 
upon the bulkhead line in front of the lands 
included in the conveyance. 

2. The privilege of securing such a con- 
veyance must be regarded as enhancing the 
value of the land, to the ownership of which 
the privilege attaches, for the purpose of 


in front of the lands owned by such corpo- taxation, 
ration or its assigns, on paying ‘therefor to 


On certiorari. 

Mr. C. Parker, for prosecutor. 

Mr. Bentley, for defendants. 

Argued at November term 1883, before Justices Knapp, Magie 
and Dixon. 

The opinion of the court was delivered by Drxon, J.: In ac- 
cordance with the decision of the Court of Errors in this cause 
reported in 14 Vroom 632, it was referred to a Commissioner to 
ascertain and report the true value of 10.4 acres of land lying at 
Weehawken along the tide waters of the Hudson River; taking 
into consideration the enhancement of value, if any, by reason 
of the land’s frontage on the water and of the privileges arising 
from its location, to the end that the tax therefor against the 
prosecutors for the year 1879 might be adjusted. The Commis- 
sioner reports the value of the land, exclusive of water privileges, 
as $171,600 in 1882, and, thinking that these privileges consist 
of a “pier right’’ or privilege of building and using piers in front 
of the land, he reports that right as worth, in 1882, $250 per foot 
of frontage measured upon the bulkhead line or line of solid 
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filling established by the Riparian Commissioners and extending 
1,211 feet in front of this property, thus making $302,750, as the 
value of the pier right, and $474,350 as the value of the land 
with its privileges in 1882. This he reduces to $407,150.43 as rep- 
resenting the value in 1879. Adding the value of the improve- 
ments at that time, $197,091, he reports $604,241.43 as the taxable 
value. 

The company takes exception to the inclusion of the pier right 
as an element of value, and the municipality complains of the 
exclusion of a privilege of reclaiming 22.38 acres of land under 
water lying in front of these 10.4 acres and within the bulkhead 
line, which privilege, it is claimed, belongs to the prosecutor as 
owner of this upland and in 1879 was worth nearly $10,000 per 
acre. 

These contentions present the questions for decision. 

The prosecutor has title to this upland as the grantee of Jay 
Gould, who was the grantee of ‘‘The Weehawken Docks’’ which 
was the grantee of ‘‘The Hoboken Land and Improvement Com- 
pany.’”? The last named company became the owner of the natu- 
ral upland along this portion of the Hudson River, and by its 
charter had given to it power to purchase, fill up, occupy, possess 
and enjoy all land covered with water fronting and adjoining the 
lands owned by it: Being such owner it conveyed the property 
now vested in the prosecutor, viz: a tract of land bounded on the 
west by a defined line upon the upland, two thousand feet in 
length and on north and south by lines drawn easterly at right 
angles from the extremities of said first line to the middle of the 
Hudson River, together with all the land under water in said river 
easterly and in front of said upland and within the said northerly 
and southerly lines, as far easterly as the right and title of the 
grantor to the said land under water extended, and all the water 
rights and other rights and privileges of the said grantor, whether 
derived by legislative act or otherwise, to reclaim, improve and 
appropriate to their own use the said land under water within 
said lines to the middle of the Hudson River. These boundaries 
include the 10.4 acres of land above water and the 22.38 acres 
under water. 

Whether the power given to The Hoboken Land and Improve- 
ment Company by its charter, to purchase, fill up, occupy, possess 
and enjoy the land covered with water in front of land owned 
by itis to be considered as having conferred upon the company 
merely capacity to exercise the ordinary privilege of riparian 
owners to reclaim the shore in front of them and so acquire title 
to it (Stevens v. The Pat. & New. R. R. Co., 5 Vroom 582) or as 
a wider license to extend its reclamation and appropriation below 
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water mark as far as the interests of navigation would permit, I 
cannot and need not now decide. 

But this seems clear, that the power thus given brought the 
company within the class of corporations mentioned in the third 
and fourth sections of the Riparian Act of March 31, 1869, (Rev. 
p. 982) by which it was enacted that any corporation which has 
power directly by legislative act to purchase, fill up, occupy, pos- 
sess and enjoy lands covered with water fronting and adjoining 
lands owned by it on the tidewaters of the Hudson River, or the 
assigns of any such corporation may secure from the State of New 
Jersey a conveyance in fee of the lands naturally under water 
(whether then filled or not) lying in front of the lands of such cor- 
poration or its assigns, on paying therefor to the state fifty dol- 


lars per foot measured upon the bulkhead line in front of the lands 


included in the conveyance, and that the conveyance shall pass 
not merely the title to the land described in it, but also the right 
to exclude the tidewater from such land as far out as the exterior 
bulkhead line, and to appropriate the land to private uses, and al- 
so the right to the perquisites of wharfage and other like profits, 
tolls and charges. Now, the power, upon the grant of which by 
direct act of the legislature this right of purchasing the state’s title 
is made to depend, is the very power which the Hoboken Land 
and Improvement Company: received by its charter, and conse- 
quently the Company’s assignee, the prosecutor became entitled 
as owner of the upland to the conveyance mentioned in the statute 
on payment of the stipulated price. On receiving such conveyance 
mentioned in the statute the prosecutor will be owner of the 22.38 
acres of land new under water, with the right of reclaiming it, and 
also of what is called the ‘‘ pier right’’ along 1211 feet of the bulk- 
head line. This right of purchase is therefore, in my judgment, 
the privilege whose value should be considered as entering into 
the taxable value of the 10.4 acres of upland assessed against the 
prosecutor. 

The value of the right is readily ascertainable from the evidence 
of Mr. Dod, the only witness sworn before the Commissioner on 
that subject. The value of the land under water was fixed by him 
at $10,000 per acre in 1882, being $223,800 for 22.38 acres, and the 
value in 1879 at a small per centage below that sum, say $192,095. 
The Commissioner correctly reports the value of the pier right at 
$259,860.43, thus making the value of both $451,955.43. Deduct 
from this what it will cost the prosecutor to perfect his title, $50 
per foot for 1211 feet, viz: $60.550, and the balance, $391,405.43, 
represents the value in 1879 of the privileges which the prosecutor 
had appurtenant to its ownership of the 10.4 acres. Adding the 
value of these 10.4 acres and the improvements thereon, reported 
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by the Commissioner as $344,381, and we have as the assessable 
value of the whole in 1879 the sum ‘of $735,786.43. 

A few words as to the position taken by counsel for the prose- 
cutor, that the pier right belongs to the natural upland, and there- 
fore cannot be appurtenant to the prosecutor’s upland, which, he 
says, is all artificial. I have been unable to find in the papers sub- 
mitted evidence that all of this upland is artificial. The descrip- 
tion in the deeds, under which the prosecutor claims, seems to in- 
dicate that the entire westerly boundary of the land is on the nat- 
ural ground, and the only contradictory evidence is the testimony 
of Mr. Chanute, the engineer, and the map, which show that about 
730 feet of that boundary lies east of the water’s edge. The rest of 
the 2000 feet still appears to have been not below the water line, 
. andin front of this portion is the whole tract in controversy sit- 
uate. But if the fact be as stated, nevertheless I think the pier 
right must be regarded as appurtenant to that Jand which actually 
adjoins the water, whether it be natural or artificial. The right is 
one which can be enjoyed only where the means of passing from 
the water to the land are provided, and this cannot possibly be in- 
side of the external line of solid ground. There can be no doubt 
that the description in the deeds was intended to embrace such a 
right, as well as all other rights made available by reason of the 
adjacency of the water, and in my judgment it belongs to the pros- 
ecutor. 





HUNT, PROS. v. LAMBERTVILLE. 
(New Jersey Supreme Court, February Term, 1884.) 


Mr. John Lilly and Mr. Wilson for the rule. 

Mr. Voorhees, Mr. Potter and the Attorney General, contra. 

Knapp, J.: A writof certiorari operates as a supersedeas, and at 
once puts an end to further proceedings in the cause or matter re- 
moved. It is not only binding upon the parties to whom it is di- 
rected, but it is so as well upon all concerned in the matter who 
have notice of the issuance of the writ. To disregard the writ 
when duly apprised of its existence, and to go on in the face of its 
restraining force is to contemn the authority of the court and give 
ground for an attachment. After discussing the facts of the case 
and considering the excuses offered by the respondents, the court 
held them guilty of contempt in going on with the execution of 
the work which was the subject of the writ of certiorari. 

Attachment issued. 





MICHAEL TOFF, ET AL., v». THE WEST SHORE AND ONTARIO TERMINAL COMPANY. 


(New Jersey Supreme Court, February Term, 1884.) 


Misjoinder — Demurrer — Actionable 2. An allegation that the defendant know- 
Wrong.—1. Misjoinder of counts will sup- ingly permitted a third person to use prop- 
port a demurrer tothe whole declaration, but erty of the defendant in a manner that was 
it is not a defect which will make an individ- fer se injurious to the adjacent land of plain- 
ual count bad. The demurrer being to the _ tiff imputed an actionable wrong to him. 
individual count must be overruled. 


In Case. Demurrer to naar. 

Argued at November Term, 1883, before the Chief Justice and 
Justices Depue, Van Syckel and Scudder. 

Mr. A. Zabriskie for plaintiff. 

Mr. A. Q. Garretson for defendant. 

The opinion of the court was delivered by VAN SycKEL, J.: The 
action isin case. The first and third counts are in case and the 
second count of the declaration is in trespass. The defendant has 
demurred to the second count and also to the third count. 

The second count being in trespass is misjoined. Misjoinder of 
counts will support a demurrer to the whole declaration, but it is 
not a defect which makes the single count bad. The demurrer be- 
ing to the individual count must be overruled. Kingdon v. Nottle, 
1M. & 8. 355; 18 E. C. L. p. 341 (note to Brill v. Neele). 1 Chit- 
ty’s Pl. 206. 

The third count alleges that the defendant knowingly permitted 
a third person to use the property of the defendant in a manner 
that was per se injurious and destructive to the adjacent land of 
the plaintiff. The count in substance imputes co-operation of the 
defendant in the alleged wrongful act. This count does not present 
the defendant in the character of an employer who engages an in- 
dependent contractor to execute a work not in itself a nuisance. 
On the contrary it charges that the undertaking was per se danger- 
ous and destructive, and the alleged.fact that the defendant per- 
mitted his property to be used for such purpose makes him a par- 
ticipant in the injurious act. The rule which exempted the come 
pany from liability in Cuff v. Newark and New York Railroad, E. 
W. 17, is not applicable here. There the work to be done was not 
in itself a nuisance, and the injury resulted from the negligence of 
a contractor exercising an independent employment. Here the aver- 
ments of the declaration show that without the assent of the de- 
fendants the alleged wrong could not have been perpetrated. This 
fact brings the case within the legal principle upon which the judg- 
ment in Del. Lack. & West..R. R. v. Solomon, 10 Vr. 314 was sup- 
ported. ‘In that case Justice Depue, after stating that the injury 
was caused by the locomotive of another corporation which was 
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permitted by the defendant to use its track, said: ‘‘The defend- 
ants road was under their managementand control. The track and 
road bed were under their control and possession, and if they 
knowingly suffered and permitted another company to make it a 
place of danger they are responsible in damages.”’ 

The demurrer is not well taken to either count. 





GEORGE M. DOUGLASS v. MORRIS HOPPAUGH, ET AL. 
(New Jersey Supreme Court, February Term, 1884.) 

Pleading—Replication de injuria in an juria to a plea of leave and license is good 
action on a contract.—The replication de in- in aa action ex contractu, 

On motion to strike out replications. 

Argued before Judges Parker and Reed. 

Mr. H. W. Hayes for the motion. 

Mr. J. W. Griggs contra. 

The opinion of the court was delivered by Rrxp, J.: The 
declaration in this cause is for the breach of covenants contained 
in a sealed agreement entered into between the parties, by the 
terms of which the defendants were to erect a certain building for 
the plaintiff, according to the requirement of certain drawings and 
specifications. 

The breach, as set forth in the declaration, consisted in a failure 
on the part of the defendant to perform certain portions of the 
work called for in the said agreement. Several pleas were filed in 
answer to this declaration. 

The third plea was that the defendant did commit the said sup- 
posed breaches by leave and license of the said plaintiff to them, 
the said defendants, for that purpose first given and granted. 

The fourth plea is, that during the erection of said buildings the 
said plaintiff did request certain alterations, deviations, additions 
and omissions, at the request of him, the said plaintiff, which said 
alterations, deviations, additions and omissions are the supposed 
breaches. To each of these pleas the replication de injuria was 
interposed, and the motion is to strike them out. 

The propriety of the use of this replication in actions ex con- 
tractu was recognized by the case of Ruckman v. Ridgfield Park 
R. R. Co., 9th Vr. 98. The use of this pleading was originally 
confined to actions in tort, and the attributes of this replication 
were first defined in the four resolutions in Crogate’s case, 18. L. 
C. x 53. 

The meaning to be ascribed to these resolutions in their appli- 
cation to the facts arising in subsequent cases, has afforded a rich 
field for the display of judicial acumen, and a vast amount of 
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learning is scattered through the English reports treating of this 
one subject. 

This celebrated case, by the way, is the foundation of a very wit- 
ty dialogue published in the appendix to 7 Rob. Prac., and writ- 
ten by a gentleman who was afterwards a judge of the Court of 
King’s Bench. 

Upon referring to the cases cited by Mr. Robinson it is perceived 
that much apparent contradiction pervades the ruling of the courts 
and the language of the judges, in regard to the circumstances 
which permit the use of this replication in case of torts. 

It will readily be perceived that when the rules in Crogate’s case 
are resorted to as a guide to determine its proper use in actions 
upon contract, this confusion is not dissolved. For instance under 
the third rule it is said that when by defendant’s plea any author- 
ity or power is mediately or immediately derived from the plaintiff 
there, although no interest be claimed, the plaintiff ought to answer 
it and shall not apply generally de injuria sua propria. 

Now take the case of the privilege of entering upon the land of 
another by virtue of a license given by the owner, which it is true 
is revocable, yet when executed the entry would seem to be clear- 
ly an act done by the authority of the owner. Nevertheless one 
of the instances given in the books of a proper use of this replica- 
tion is in an action for trespass to lands where the leave and 
license of the plaintiff is pleaded. Barnes v. Hunt, 11 East. 455. 

The judicial interpretation of this resolution is that the replica- 
tion de injuria is only to be received where the defence set up is 
matter of excuse and not where it asserts any right or interest. 
Jones v. Kitchen, 1 Bos. & Pul. 80; Allen v. Scott, 13 Ill. 80, and 
eases cited in Ruckman v. Ridgefield Park R. R. Co. infra. 

The third plea filed in this case is one of excuse within the 
meaning of this rule. 

The form fora replication de injuria to a plea of leave and 
license interposed to a declaration for breach of covenant is found 
is Wentworth and Chitty. 3 Wentw. 232; Chitty on Pl., Vol. ITI, 
p. 1185. This replication to this plea should stand. 

I think the fourth plea must be regarded also as one in excuse 
of the failure to perform. It is not a plea‘of a substituted per- 
formance which might amount to an accord and satisfaction but 
seems to be a statement of the method in which the license of the 
plaintiff arose. This being so the replication is good. 

The motion to strike out is refused with costs. 


6 





STATE, EX REL, PRESTON STEVENSON, v. THE GODWINVILLE & PATERSON MA- 
CADAMIZED ROAD CO. 


(New Jersey Supreme Court, Fe>oruary Term, 1884.) 
Quo Warranto—/n/formation for Dissolving Corporation. 


Argued November Term, 1883, before Justices Knapp, Magie 
and Dixon. 

Mr. P. Stevenson, for relator. 

Mr. J. W. Griggs, for the company. 

Drxon, J.: The relator, a private person, moves for an order 
directing the Attorney General to file an information in the nature 
of guowarranto against the Godwinville and Paterson Macada- 
mized Road Company, praying the ouster of the corporation from 
the franchise of maintaining toll-gates and levying tolls upon the 
highway under its control, for the reason that by failing to perfect 
the road within the time limited by its charter the franchise is 
forfeited. 

This application is not distinguishable in character from that 
made in State v. The Paterson and Hamburg Turnpike Company, 
1 Zab. 9, and it was there decided that ‘‘an information for the 
purpose of dissolving a corporation, or seizing its franchises, can- 
not be prosecuted in the name of the State, at the relation of pri- 
vate persons, though leave be asked of the court.’’ 

In accordance with that decision this motion must be denied. 





MATHEW DUNN ». EMILY C. RAYNOR. 
(New Jersey Supreme Court, February Term, 1884.) 


Practice— Married Women — Agency — 
Individual Liability of Wife.—In a suit 
upon a contract with a married woman .for 
services prior to January 2, 1875, the hus- 
band and wife must be joined as defendants. 

When a husband and wife are living to- 


articles for domestic use, the law imparts to 
her the character of agent and regards him 
as the principal debtor. She may contract 
as principal, but in order to charge her it 
must appear affirmatively that she pledged 
her individual credit. 


gether, and she hires servants or purchases 


Trial before the court, by consent of parties without a jury. 

Mr. B. A. Vail for plaintiff. 

Mr. J. H. Stone for defendant. 

VAN SycKkEL, J.: This is a suit to recover wages from October 
7, 1873, to March 27, 1879, at the rate of $25 per month. The de- 
fendant isa married woman, and therefore, for the wages which 
accrued prior to January 2, 1875, on a contract made with her for 
her benefit, the suit must be against husband and wife with proper 
averments to charge them under the act of 1862; 12 Vroom 4654. 

The payments made on account are in excess of the amount of 
wages to January 1, 1875, and therefore the question is presented 
whether the defendant is unable under the fifth section of the act 
respecting married women ; Rev. 637. The defendant and her hus- 
band lived on a lot which the husband gave to her at the time of 
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the marriage. The plaintiff say she made the agreement for his 
wages with the wife and that she from time to time paid him. 
The defendant admits she made the contract with the plaintiff, but 
says that she did so by the direction of her husband, and that he 
furnished to her all the money which she paid to the plaintiff and 
that her husband owned the personal property and carried on the 
farming. In this the husband corroborates her, saying that the 
business was his business and not hers, and that she acted as his 
agent in making terms with the plaintiff. When husband and 
wife are living together and the wife hires servants or purchases 
articles for domestic use, the law imparts to her the character of 
an agent for her husband, and regards him as the priacipal debtor. 
She may contract as principal and assume the responsibility of a 
principal debtor. But to fix upon her such a liability it must 
appear affirmatively that she pledged her individual credit. There 
must be an express contract on her part to pay out of her separate 
estate, or the circumstances must be such as to show clearly that 
she assumed individual responsibility for payment exclusive of the 
liability of the husband ; Wilson v. Herbert, 12 Vr. 455. 

The evidence wholly fails to,establish a case against the wife 
under the rule of law thus Jaid down, and I therefore find for the 
defendant. 


In Bridget Dunn v. Emily C. Raynor, which presents the same 
question under the same evidence, [ also find for the defendant. 





THE CITY OF BAYONNE v. THE BOARD OF COMMISSIONERS OF APPEAL, ETC., IN 
HUDSON COUNTY. 
(New Jersey Supreme Court, February Term, 1884.) 
Taxation—/Power of Board of County Commissioners. 

Argued at November Term, 1883, before Knapp, Dixon and Ma- 
gie, JJ. 

Mr. Edwards and Mr. Fuller for prosecutors. 

Mr. Lippincott for defendants. 

The opinion of the court was delivered by Maarr, J. Held: 

1. The Board created by the act entitled ‘‘An act creating a county 
board of commissioners of appeal in cases of taxation and for 
equalizing assessments for taxes in the county of Hudson,” ap- 
proved April 4, 1873, (P. L. 1873, p. 794) is required to make an 
apportionment of state and county tax among the municipalities 
of that county. In so doing the board have no power to consider, 
or determine, whether any part of the county tax required to be 
raised by order of the chosen freeholders, is or is not properly in- 
cluded in the order. The power of the board is merely to appor- 
tion the amounts fixed by the state and county authorities. 

2. An objection to an item included in the sum ordered to be 





84 THE NEW JERSEY LAW JOURNAL. 


raised by the chosen freeholders, cannot be made upon a certiorari 
bringing up for review nothing but the apportionment made by the 
board. 

3. The board has authority to equalize the valuations between 
the several assessment districts of the county, and to increase the 
valuations of specific pieces of property and for those purposes 
to make investigations, etc. But their action in determining the 
valuation on which the apportionment is made will not be render- 
ed invalid by refusal or neglect to alter valuations in the absence of 
proof produced of erroneous valuations ; nor by refusal or neglect 
to investigate, at least in the absence of proof produced of a prima 

JSacie case of error, or of some reasonable ground to suspect error. 


ROBERT PATTERSON AND JOSEPH E. PATTERSON v. WILSON LONGBRIDGE, IM- 
PLEADED. 


(New Jersey Supreme Court, February Term, 1884.) 


Practice—/udgment nisi—Rule to Show of the postea. Judgment final should be 
Cause.—Unless it be otherwise expressly entered as of the date when the rule dis- 
ordered by the court,a rule to show cause charging the rule to show cause is entered in 
why there should not be a new trial super- the minutes. 
sedes the rule mist entered upon the return 


Motion to amend date of entry of final judgment. 

Argued at Nov. Term, 1883, before Reed and Parker, JJ. 

Mr. Lupton for the motion. 

Mr. Cutter, contra. 

The opinion of the court was delivered by PARKER, J.: 

In this case a verdict was rendered for the plaintiffs at the Middle- 
sex Circuit in December, 1878. 

. A rule to show cause why a new trial should not be granted was 
allowed by the justice before whom the trial was had. 

At the February term, 1879, of the Supreme Court, the postea 
was filed and a rule for judgment nisi entered for plaintiffs. 

At the November term, 1882,‘a rule refusing a new trial and dis- 
charging the rule to show cause was entered on the minutes. 

Upon this being done the plaintiff's attorney entered judgment as 
of February term, 1879, the date of the judgment nisi. No rule 
for judgment final has been entered in the minutes. 

A judgment nune pro tunc cannot be entered without a special 
order of the court. Erie R. R. v. Ackerson, 4 Vr. 33. No such 
order having been entered in this case the judgment is set aside. 

In ordering final judgment nwne pro tunc to be entered, the ques- 
tion presented is, what shall be the date of entry ? Shall it be as 
of February term, 1879, when the postea was filed and judgment 
nisi was taken, or as of November term, 1882, when the rule refus- 
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ing a new trial was entered. On the part of the defendant it was 
moved that the entry of final judgment be as of the last named 
date. The motion is granted. Unless it be otherwise expressly 
ordered by the court, a rule to show cause why there should not 
be a new trial supersedes the rule for judgment nisi entered upon 
the return of the postea. Erie Ry. v. Dickerson, 4 Vr. 33. 

The defendant is entitled to costs. 





McCRACKEN »v. RICHARDSON. 
(New Jersey Supreme Court, February ‘Term, 1884.) 


Practice—Summons—Return Day. 


On rule to show cause. 

ScuDDER, J.: The summons in this case was issued before the 
notes sued on were barred by the statute, and handed to the sheriff 
for service. The sheriff, for his own convenience or through neg- 
lect, failed to serve the writ until after the return day named in 
the writ, and when the statute had begun to run. The deputy 
sheriff altered the returnday. Held, That where the party, accord- 
ing to the usual practice, has sued out a writ in time to save the 
operation of the statute, with intent to prosecute his action in good 
faith, the action should not be barred because of the act of the 
sheriff in enlarging the time of return merely for his own conven- 
lence or service. Rule discharged. 


NEW YORK, SUSQUEHANNA AND WESTERN R. R. CO., v. SMITH. 
(New Jersey Supreme Court, February ‘Term, 1884.) 


Vice and Immorality— Sunday Trains. 


On rule to show cause. 

BEASLEY, C. J.: Held, 1. The clause in the act relative to vice 
and immorality which prohibits traveling on Sundays does not ap- 
ply to the use of those trains of cars which are authorized to be 
run on those days. 2. A railroad company left a loaded car coup- 
led with two empty cars standing on a switch, which inclined to- 
wards the main track, the same being secured by their brakes and 
a railroad tie placed under the wheels of the loaded car; the cars 
got upon the main track and thereby an accident occurred, the 
plaintiff being injured. The company was not irresponsible 
as a matter of law, even though the cars could not have got on the 
main track but for the wrongful act of a stranger. 





STATE, ALDERMEN OF PATERSON v. NATHAN BARNET, MAYOR 


(New Jersey Supreme Court, February Term, 1884.) 
City Bonds— Ordinance. 


Knapp, J.: This was an application fora mandamus to compel 
the respondent as mayor of the city of Paterson to sign certain 
bonds issued by virtue of an ordinance, which had been vetoed by 
him, and subsequently passed over his veto. The signing of bonds 
by the mayor isa purely ministerial act, and if the proceedings 
taken are legal the writ would go; it is, however, objected by the 
mayor that the work for the payment of which these bonds were 
issued, was instituted by resolution instead of by ordinance. The 
charter expressly directs such work to be instituted by ordinance ; 
the failure so to do renders the proceedings illegal, and the bonds. 
cannot be issued in payment therefor. Writ refused. 


THESTATE v. JOHN WALKER. 
(Passaic Oyer and Terminer, January Term, 1884.) 
[Reported by Mr. Francis Scott of Paterson.] 


Murder in the Second Degree—Drunkenness. 


The defendant, on Sunday, November 25th, after changing his 
clothes, and removing a loaded revolver from the suit he took off 
to the suit he put on, started out to go the rounds of the gin mills 
of Paterson. It was proved to be a regular practice ot the defend- 
ant to get drunk, and, while drunk, to have this loaded revolver on 
his person. He at last arrived ata gathering of friends, to which he 
had previously been invited. It was a christening party. Among 
these friends, a dispute arose, which resulted in a general fight. It 
was clearly proved that, during this fight, the defendant, with all 
the deliberate intent his drunken mind permitted, shot and killed 
John Frazier. . 

Mr. Eugene Stevenson for the State. 

Mr. Zebulon Marcy Ward for defence. 

Dixon, J., upon the question of the effect of drunkenness, 
charged in accordance with the following principle, laid down in 
Wharton’s Homicide, 2d Ed. Sec. 598 (ec). ‘*‘ While intoxication 
per se is no defense to the fact of guilt, yet when the question of 
intent or premeditation is concerned, evidence of it is material 
for the purpose of determining the precise degree.” 

In consequence of this charge the jury found a verdict of murder 
in the second degree and the defendant was sentenced to twenty 
years imprisonment. 


Nore sy Mr. Francis SCorr.—This case is a practical illustration that this elemen} 
of drunkenness in the law of homicide is an unfortunate feature of it. Let a 
drunken monster shoot down the most peaceable and beloved citizen in the world 
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and it is only necessary for him to be drunk enough, to escape hanging. And 
all the punishment he can get is not much worse than what Socrates wished for. If a 
man can be too drunk, not to be able to form in his mind a clear enough purpose to 
kill, he can be at the same time too drunk not to be able to refrain from shooting down 
every man he meets. As the court well said, in this case, such a man is more to be feared 
than an untamed tiger, for the wild beast would put us on our guarc. A premium is offered 
to all, vicious and vindictive natures upon that vice of vices, drunkenness. A man who 
habitually gets drunk and habitually carries a loaded revolver must know that the natural 
result of these two vices is death to some one of his fellowmen. And his life should be the 
forfeit when such a case occurs. 
[N. b. —Editor thinks differently ; see page 93, Aos?.] 


GEORGE G. LENNIG, APPELLANT, AND BENJAMIN NEWKIRK, APPELLEE. 


(Cape May Quarter Sessions, February Term, 1884.) 


Form of Summons—Sunday Surf Bath- 
ing—Vice und Immorality Act.—That part 
of Article VIII, § 3, of the Constitution of 
the state of New Jersey, providing that all 
writs shall be in the name of the state of 
New Jersey, applies only to such writs as at 
common law were required to run in the 
name of the sovereign. 

2. A summons issued in the following 
form: ‘State of New Jersey, Cape May 
county, ss. James Shoemaker, one of the 
justices of the peace in and for said county, 
to any constable of said county,” command- 


ing the constable to summon a _ person 
charged with a violation of the provisions of 
the Vice and Immorality Act, which sum- 
mons was signed and sealed by the justice, 
is a valid process. 

3. Acomplaint that complainant saw the 
defepdant on Sunday bathing in the surf in 
a public manner, in the presence of a num- 
ber of church-going people, does not con- 
tain a charge that the defendant practiced 
any playing, sports, pastime or diversion, 
within the meaning of the Vice and Immor- 
ality Act. 


This is an appeal from a conviction and judgment had in certain 
proceedings before James Shoemaker, a justice of the peace of 
Cape May county, upon complaint under the first section of the 
Vice and Immorality Act. 

Messrs. Leaming & Black for the appellant. 

Mr. D. J. Pancoast for the appellee. 


REED, J: 


tion of the justice over the person of the defendant. 


There is an objection made in limine to the jurisdic- 


After the fil- 


ing of the complaint the justice issued a summons to the defendant 
in substantially the following form : 


STATE OF NEW ‘aot Pe 
‘ ‘ SS. 
Cape May County, 


[L.S.] James Shoemaker, one of the Justices of the peace in and for said county, to 


any constable of said county. 
Whereas information upon oath, etc., ete. 


These are, therefore, to command you to summon the said George G. Lennig to be and 


appear before me, etc., etc. 
Given under my hand and seal, ete. 


JAMES SHOEMAKER, 


Justice of the Peace.. 


The language of the statute itself in regard to the method of ob- 
taining the presence of the defendant is contained in section 18 of 
the act., Rev. p. 1232. It is that the justice, upon the presentment 
of the complaint, ‘‘ cause the offender or offenders against the act 


‘ 
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to appear before him.’’ The method which the justice could adopt 
to secure the presence of such person is obviously the ordinary pro- 
cess known at common law in the class of summary proceedings, 
which the justice as a magistrate could entertain upon,information. 
He did issue a summons, which was duly served. The objection to this 
process is based upon that part of the requirement of Article VIII, 
§ 3, of the Constitution of this state, reading as follows: ‘‘ All writs 
shall be in the name of the state.”’ 

In the Constitution of 1776 the provision was ‘‘that all commis- 
sions granted by the Governor or Vice President shall run thus: 
‘The colony of New Jersey to A B and greeting,’ and that all writs 
shall likewise run in the name of the colony.’’’ 

I think it is obvious that the inducing cause of the enactment of 
these provisions was the dissolution of the allegiance to the Brit- 
ish Government in the first instance, and the change from a colon- 
ial toa state government in the second instance. All writs before the 
revolution ran in the name of the king. The act of severance by 
the adoption of the colonial constitution by the provincial congress 

‘two days before the declaration of independence by the conti- 
nental congress, required as a substitution for the discarded sover- 
eignty a new sovereignty by a new name. The name, ‘‘The Colony 
of New Jersey,’’ was substituted for the words, ‘‘His Majesty.”’ 
Then upon the organization of the state government the name of 
the state of New Jersey was substituted for that of the colony of 
New Jersey. 

I conclude, therefore, that the force to be given to the clause in 
the constitution is that all writs which, before the revolution, went 
in the name of the king, afterward should goin the name of the 
colony or state, and that only such processes as at common law were 
required tobe in the name of the sovereign, now have to run in the 
name of the sovereign power of thestate. Upon turning to the books 
treating of the procedure before justices in enforcing police regula- 
tions, itappears that processes like the one now under consideration 
were issued by the justice in hisown name as well as in the name of 
the king. The form of summons given in Burns’ Justice, Vol. 4, p. 
265, runs not in the name of the king. In speaking of a warrant 
issued by the justice as a magistrate in a criminal case, the same 
writer says (Vol. 4, p. 391,): ‘*The warrant may be styled in divers 
manners as 1, in the name of the king, and yet the teste must be 
under the name of the justice that grants it out; or 2, it may be 
styled or made only in the name of the justice; or 3, it may be 
made without any style and only under the teste of the justice, or 
only subscribed by him as follows :”’ And then comes the various 
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forms. This book, as is well known, was first published in 1754. 

The forms of warrants in Shaw’s Justice, published in 1751, for 
violations of police regulations, are only subscribed by the justice ; 
Vol. 1, p. 51, See also the form of summons in Chitty’s General 
Practice, Vol. 2, p 177. The exposition given to this clause by 
long continued practice is all in favor of this view. The form fora 
summons under this very act, which that able jurist, Mr. Griffith, 
places in his Treatise on the Jurisdiction and Proceedings of Justice 
of the Peace, p. 325, runsas the form under consideration in the 
name of the justice. This form has been incorporated in all the 
succeeding books upon the practice in this class of cases ; Ewing’s 
N. J. Justice 456; Corbin’s Forms, 1623. I therefore conclude 
that the summons in the present case was not invalid for the reason 
stated, and that the defendant was before the court for its judicial 
action. 

The charge against the defendant was that on the thirtieth day 
of July, being the first day of the week, commonly called Sunday, 
the complainant saw the defendant bathing in the surf in a public 
manner in the presence of a number of church-going people be- 
tween the hours of one o’clock and three o’clock Pp. M. on said 30th 
of July, 1882. This complaint is based upon that part of the first 
section of the Vice and Immorality Act, which prohibits the use or 
practice of any kind of playing, sports, pastimes or diversions. 
upon Sunday. The question raised is whether this complaint 
charges an offence under the above clause of the act. It is to be 
kept in view that it is not a charge of indecent exposure or inde- 
corous conduct in the presence of church-going people. Nor can 
the sense of the indecorous conduct of a person who violates the 
well known sentiment of the community be relied upon for a solu- 
tion of the present question. It may be well that no person ‘‘with 
the sentiments of a decent self-respect would openly do that which 
he knew would offend the religious feeling of those who made their 
summer homes at a place like Ocean City.’’ But I am unable to 
perceive how it can be said that bathing per se is a sport or diversion. 

There may be games in the water by which bathing becomes a pas- 
time, but nothing is said in the complaint further than that he was 
seen bathing. No presumption arises that it was not for health or 
cleanliness merely. The conviction must rest upon the complaint, not 
upon the evidence sent up, which may make a different case from 
that stated in the complaint, and upon the face of the complaint no 
violation of the act is shown. The power of the people of this 
community to become incorporated and then regulate the matter of 
Sunday bathing by ordinance is, I apprehend, amply sufficient to 
prevent future conduct of the kind disclosed by the evidence sent 
up. The conviction is reversed. 





FRITTS v. THE BOARD OF COMMISSIONERS OF SOMERVILLE. 


(Somerset Circuit Court, December Term, 1883.) 


Town Corporation---Sidewalks—Power of Commissioners—Road Act. 


In Case. On demurrer to plea. 

Messrs. Bartine & Griggs for plaintiff. 

Messrs. Gaston & Bergen for defendant. 

Maartr, J.: The declaration sets out that the defendant, by pre- 
tence of certain illegal resolutions, illegally altered the grade of a 
highway adjoining plaintiff's property in Somerville, and illegally 
cut down the highway, by which injury was done to plaintiff. 

The defendants pleaded, 1. The general issue, 2. A special plea 
setting up defendant’s authority, under an act, entitled ‘‘ An act 
for the improvement of Somerville,’’ approved March 25, 186%, to 
alter the grade of the highway and that the injuries complained of 
were the result of their lawful action under such authority. The 
second plea is also demurred to. The grounds of demurrer are two: 
1. That the plea does not aver that a consent of a majority of own- 
ers in interest of the lots fronting on the part of the highway alter- 
ed, had been obtained before the alteration ; and 2. That the reso- 
lutions of defendant under which the alteration was made were in- 
valid for want of proper notice to plaintiff. The first ground is 
based on § 73 of the Road Act, Rev. 1009, which provides that no 
grade of a street in any city or town which has been built on shall 
be altered, unless by consent of the majority of owners in interest 
of the lots fronting on the part proposed to be altered, etc. This 
section, together with the three preceding and three succeeding 
sections, were originally enacted in 1858. The lawis there entitled 
‘* An act to define the rights of parties whose property is damaged 
or taken for public use in cases of the alteration of the grades of 
streets or highways.”’ 

Notwithstanding the title was thus general, the relief granted by 
the first section (§ 70) was an action in behalf only of such persons 
as owned buildings on astreet, altered by an act of the legisla- 
tive authority of any city, borough or town corporate, for damages 
suffered by reason of such alteration. The 3d section (§ 72) limits 
the act to cities, towns and boroughs, in the charters of which no 
provision was made for assessing and paying compensation to par- 
ties so injured. The 5th section (§ 74) provides that the damages 
recovered by the action given shall be assessed on and recovered 
from the lands benefitted in the manner provided by the charters 
of such cities, boroughs and towns corporate in the laying out, etc., 
of streets, etc. 

The ** Act for the Improvement of Somerville,’’ was passed in 
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1863, and expressly gives authority for the grading of streets and 
sidewalks, without requiring any previous consent of the owners. 

The act of 1858 was, however, re-enacted in 1874 by being incor- 
porated in the Road Act—then revised. Whether the Somerville 
act repealed the act of 1858 with respect to the locality in which it 
operated, and whether it was repealed by the re-enactment of the 
act of 1858, in the Revision, are questions I do not think it neces- 
sary to consider, because I have reached the conclusion that the 
sections ($$ 70-75) of the Road Act relied on to maintain this ac- 
tion or exclude the defence set up by this plea are not applicable 
to Somerville. These sections, construed together, are plainly ap- 
plicable only to a city, a borough, or a town corporate. The cor- 
porate character of the town must be attained bya charter, 7. ¢., by 
an act specially relating to it. And the corporate power must ex- 
tend to the assessing of property for laying out streets, or at 


least to the imposition of taxes. Because the provision respecting - 


the mode of raising the damages recovered, is a positive declara- 
tion of the intention of the legislature with respect to the corpora- 
tions to which the act was to apply. The word ‘‘towns’’ is often 
used in a wide significance and may include cities—as it does in our 
amended constitution. Van Riper v. Parsons, 11 Vr. 1. It is used 
in some states as we use the word townships. In some legislation 
in this state it is ased in the same way. 

But in these sections it is clear thata ‘‘town’’ to which they ap- 
ply must be one incorporated by a charter, and possessing a power 
to raise money for the damages recoverable in the manner spoken 
of in § 74, or at least by taxes. Somervilleis nota city or borough. 
But it is contended that by the act of 1863 it is constituted at own 
within the meaning of the sections of the Road Act in question. I 
am unable to reach that conclusion. The act incorporating a town 
usually gives to inhabitants some powers of local government sub- 
stantially different from those exercised under township laws. 
The powers given by this act are very restricted. First, the com- 
missioners elected have authority over streets and sidewalks, but 
the authority over streets is no greater than that exercised by. over- 
seers of the road in townships, except that the commissioners act 
for the whole town and not for separate districts. The authority 
over sidewalks is somewhat broader than that exercised by town- 
ships under § 67 of the Road Act; Rev. 1009. Second, the power 
over sidewalks is, however, extended to requiring the owners of 
adjoining lands to grade, etec., and, on their refusal, to do the same 
at their expense. But these powers over sidewalks might have 
been granted to overseers of highways. Third, the commissioners 
have some power over fire engines, ete. This is the only authority 
which the commissioners possess, other than such as overseers now 
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possess or might be entrusted with. For the carrying out the 
powers so granted, the commissioners are not authorized to lay any 
tax. They are prohibited from so doing. The only money the 
commissioners may use is the road tax raised at the annual town- 
ship election and collected within the limits fixed by the act. That 
money is to be expended within those limits for the purposes of 
the act. 

If the charter granting such very restricted powers creates a 
town at all, I think it does not create such a town as is intended © 
by the act in question. If in this action damages should be re- 
covered, there would be no means whatever to raise them. The 
requirements of § 74 could not be carried out, because no proceed- 
ings for assessments are provided for by this charter. No general 
power to tax is given. 

Now, while the failure of a power to assess for the expenses of 
opening a street by reason of the unconstitutionality of the provi- 
sion, will not vitiate a power given to open astreet, State, Watrons 
v. Elizabeth, 11 Vr. 278, yet here the limitation is effective, be- 
cause it affords a clear intimation that the legislature intended this 
act should apply only to towns with the capacity to assess, and a 
mode provided for assessing by their charter. My conclusion is 
that the sections do not apply to Somerville and the demurrer can- 
not be sustained on that ground. 

The other ground relates to want of averment in the plea of any 
notice of the resolution. If notice is necessary to sustain the 
defendant’s acts, I think there is no proper averment of it. The 
only averment is of notice of the meeting at which the resolutions 
passed. This is not sufficient. If notice is necessary it should no- 
tify the parties concerned of the proposed business. 

So far as the grading of the road-bed is concerned, notice is not 
necessary. No right of plaintiff was taken and no obligation imposed 
on him by the act. The proceeding was wholly ministerial, as 
much so as if an overseer cut down the grade of a highway under 
his charge, Staté, Vanatta v. Morristown, 5 Vr. 445. For work 
done merely in the execution of a public trust, without negligence, 
etc., a public officer is not liable, Quinn v. Paterson, 3 Dut. 35. 

So far as the grading of the sidewalk is concerned, I think the 
case differs. The expense of that work is not imposed on the peo- 
ple at large. It may be imposed on the owner of land adjoining. 
For this reason and as looking to this result the determination to 
grade is not ministerial but judicial, State, Vanatta v. Morristown, 
26. In such cases it is well settled that notice must be given in 
order to enable the expense to be imposed on the owner. 

But is the act of defendant rendered illegal by reason of want 
of notice? Was defendant deprived of the right to grade because 
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of a failure of notice? The question so presented is not equivalent 
to the question which might be raised on a certiorari bringing up 
a resolution to grade a sidewalk adopted without notice. In such 
case the resolution would probably not be sustained, because an 
obligation might thereby be attempted to be imposed. 

But, in this case, the work being alleged to have been done un- 
der a resolution, the question is whether plaintiff can debar defendant 
from relying on the authority to grade, even though the expense 
could not (for lack of notice) be collected of the owner. I think. 
the authority to resolve to grade and to do the grading does not 
depend on notice. The power to collect the expense of the owner 
does depend on notice. Under this distinction the want of aver- 
ment of notice in this plea is not a defect. The demurrer cannot, 
therefore, be sustained on either ground. 

The defendant is entitled to judgment on the demurrer with 
costs. 










MISCELLANY. 


MURDER IN THE SECOND DEGREE. 


Under the charge of Judge Dixonin Paterson last January, John 
Walker was convicted of murder in the second degree and sen- 
tenced to twenty years imprisonment. He had put a revolver in 
his pocket and gone from one saloon to another, and at last shot 
and killed a man in a drunken row with as much deliberation as 
his drunken mind permitted. The Judge charged the jury ac- 
cording to the principle laid down in Wharton’s Homicide, 2d Ed. 
Sec. 589(c): ‘* While intoxication per se is no defence to the fact 
of guilt, yet when the question of intent or premeditation is con- 
cerned, evidence of it is material for the purpose of determining 
the precise degree.”’ 

The Judge in sentencing the prisoner said the verdict of murder 
in the second degree met with the approbation of the court. It was 
just the degree of murder of which the prisoner was guilty, and 
the verdict was in every respect justified by the law and the evi- 
dence. There was certainly a doubt whether there was enough de- 
liberation to justify a belief that Walker had been guilty of mur- 
der in the first degree. This result is to us more satisfactory 
than that of the Martin case. Martin was convicted of murder in 
the first degree under the charge of Judge Depue, and was hanged 
for the murder of his wife and children, whom he was very fond of, 








5 pe 








a Tee: 
eee at 





y 


Ma 
ve 
iA 4 
ta 
% 
ie 



































Peek Sees a 











ee 


Breer oe ia ecg gen tea 


gio ida 







- 


k 
We Ra hy 
Pann are 




































94 THE NEW JERSEY LAW JOURNAL. 


and would not have thought of killing in his sober senses. Drunk- 
enness is certainly no excuse, but it is a fact in evidence on the 
question of deliberation, and it seems to us that the statute in re- 
gard to degrees of murder means to make a distinction between 
such a case as thisanda case of poisoning, or ‘* lying in wait or oth- 
er wilful, deliberate and premeditated killing.’’ What stronger 
words could the legislature have used to say that murder in the 
first degree should be confined to cases of killing with malicious 
design, deliberately and intentionally carried out ? 

The courts have certainly gone far to annul the effect of the 
statute, (Donnelly v. State, 2 Dutch. 465) but the result has been 
that juries have taken the matter into their own hands. They have 
refused to inflict the punishment of death in cases where the sense 
of the people revolts against it; and they have abused the plea of 
insanity and brought it into unmerited disrepute in order to escape 


the rigor of the law defining the first degree of murder. 


EDITOR. 


VARIOUS TOPICS. 


THE QUESTIONS ASKED IN THE 
EXAMINATION FOR COU NSEL- 
ORS, FEB. TERM, 1884. 


1. What is an estate for life, how created, 
and what are the incidents of such an estate? 

2. What is the meaning of the term the 
**widow’s quarantine ?” 

3. What is the difference with regard to 
emblements on the profits of land, between 
tenant for years and tenant for life ? 

4. What are the limitations of the power 
of the individual States under the Constitu- 
tion of the United States ? 

5. For what causes may divorces be de- 
creed under the statute of New Jersey? 

6. What shall a deed made by a sheriff or 
other officer under or by virtue of any execu- 
tion contain ? 

7. What matters shall a claim filed upon 
any building or land under the mechanics’ 
lien law contain ? 


8. What is the effect of a decree by the 


Court of Chancery for a conveyance, release 
or acquittance of lands ? 

g. How may limited partnerships be form- 
ed under the New Jersey statute, and what 
are the liabilities of the partners ? 

to. Can, in New Jersey, a defence of fraud 
or the want or failure of consideration in a 
sealed instrument be set up as a defence in 
an action of law? Can there be recoupment 
in an action on a sealed instrument ? 

tr. When shall a prisoner be entitled to a 
copy of the indictment and panel, and twen- 
ty peremptory challenges ? 

12. What is the effect of a covenant by a 
grantee in a deed to assume a mortgage for 
which the grantor is personally liable ? 

13.. What is an estate in remainder, and 
what are the rules in regard to its creation ? 

14. What are incorporeal hereditaments, 
and of what ten sorts or kinds ? 

15. Of what three kinds are estates less 
than freehold? Give an example of each. 

16, What is an estate in joint tenancy,and 








wherein does it differ from an estate in com- 
mon ? 

17. What are the rules of descent at com- 
mon law? 

18. What is a defeasance at common law, 
and wherein does it differ from a mortgage ? 

19. What is an *‘ex post facto” law ? 

20. How is partition effected in New Jer- 
sey, and what courts have jurisdiction there- 
in? 

21. What proceedings are necessary before 
lands can be sold for taxes in this State ? 

22. What is an estate in dower, and how 
is dower recovered in New Jersey ? 

23. What crimes are not bailable by a 
Justice of the Peace in New Jersey ? 

24. What proceedings are necessary to 
effect a sale of the lands of infants in this 
State, and what courts have jurisdiction of 
such matters ? 

25. Cana person be imprisoned for non- 
payment of taxes in New Jersey—if so, in 
what cases ? 





THE UNION COUNTY BAR ASSO- 
CIATION, 





The Union County Bar Association gave 
a dinner on Thursday evening, February 21. 
Speeches were made by the President, Wm. 
B. Maxson, Judges Magie, Reed, Green, 


McCormick and Hyer, the Mayor, and 
Messrs. Parrott, Berry, Wilson, Alward, 
Gilhooly, Bergen and McBride. There 


were 39 present in all. In the course of 
Judge Magie’s remarks he said : 

Of the judiciary of New Jersey at the 
time he came to the Bar, he referred to 
Judge Haines, the first presiding judge of 
this circuit, Judge Elmer, and Henry W. 
Green, in his judgment the ablest man New 
Jersey ever produced. ‘They were succeed- 
ed by Whelpley, Zabriskie and George H. 
Brown, and up to a later date the men who 
have filled the Supreme Court Bench have 
made the words “‘ Jersey Justice” a syno- 
nym for real justice. And a bench composed 
of the acute reasoning and long experience 
of Chief Justice Beasley and Judge Dixon, 
the brilliancy of Judge Van Syckel, whom 
he considered the best circuit judge now in 
the state, and the sound” legal learning of 
Judges Knapp, Scudder, Reed and Parker, 
eed not turn its back upon the bench “as it 
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used to exist. And the success of the bench 
is largely due to the honor, the accuracy, 
the painstaking of the bar of New Jersey. 


A DECISION ABOUT BANK STOCK, 








Chancellor Runyon, on February 18th, 
filed an opinion in the case of Washington 
B. Williams, receiver of the City Bank of 
Jersey City, to compel payment by stock- 
holders of unpaid subscriptions due on stock 
held by them. James A. Wells, a defendant, 
admitted his liability, but claimed a right to 
set off against the money due from him the 
amount due to him trom the bank at the 
time of its insolvency, as one of the deposit- 
ors, and the question involved in the case is 
the right to the set-off. 

The Chancellor holds there is a substan- 
tial difference in the nature of the debt. 
The capital stock of a bank is a trust fund 
for the security aad payment of creditors, 
and it is the duty of the stockholders to pay 
it in, according to their agreement, in order 
that it may be applied to the payment of 
debts. To permit the set-off in this case 
would manifestly give Wells a preference as 
a creditor to which he is not entitled. It is 
the right of the other creditors to have him 
pay the money due on the stock for the pay 
ment of the debts of the bank. 





A DIVORCE MILL 





That Munro divorce mill in New York 


- has at last been broken up. For years it has 


been advertised in the Aera/d that divorces 
could be procured without publicity, by this 
scamp, who professed to have the name of 
Munro. A deputy clerk of the Kings Coun- 
ty Court has been arrested because of his 
alleged collusion with Munro. The latter 
has fled, but the deputy is about to stand a 
trial. The papers publish a list of some of 
the men and women who have recently been 
divorced, as was supposed, by the courts, 
upon the application of Munro, but who 
have been deceived. Many a woman has 
married again, it is believed, thinking she 
paid Munro for a legal divorce when he had 
forged it, and forged the seal of the court, 
although sometimes the real seal of the 
court was attached by law, by the deputy.— 
Exchange 
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WOMAN AND THE BALLOT. 


The Legislative Committee on Woman 
Suffrage met in the Assembly chamber at 
Trenton on February 18. Henry B. Black- 
well, the editor of the Woman’s Journal, of 
Boston, and the husband of Lucy Stone, 
made a long and interesting address. He 
reviewed the political history of the United 
States, and said that to give woman the 
elective franchise would be to give to the 
people a pure government and effect a 
national reform in politics. Mrs. F. W. 
Seabrook, of Keyport, and the Rev. Phcebe 
A. Hannaford, of Jersey City, read papers 
in support of the bill now pending before 
the House providing for universal suffrage. 
Many of the members of the Senate and 
House were. present, and listened with 
interest to the arguments. The committee 
have since favorably reported a_bill.—Zx- 


change. 


AN ALUMNI DINNER. 


The Lafayette College Alumni Association, 
of New York, gave a very enjoyable dinner 
at the Brunswick Hotel in New York City 
on Thursday, February 21. The Hon. A. 
@. Richey, of Trenton, and Senator J. W. 
Griggs, of Paterson, who are alumni of La- 
fayette College, were present and responded 
very happily to toasts. Mr. Richey is also 
a member of the board of trustees of La- 
fayette. 


AN ANECDOTE, 


The foliowing anecdote of Baron Alder- 
son may not be generally known. It must 
be premised that his lordship was suspected 
of being a bit of a freethinker. A child of 
tender years was once being examined be- 


fore him on the voir dire. She could make 
nothing of the phrases ‘‘nature of an oath,” 
‘‘religious responsibility,” and so forth, used 
by counsel, and at last Alderson said, ‘‘I 
will put it to the witness very simply. My 
little girl, if you tell a lie here, do you know 
where you will go hereafter?” ‘‘No sir,” 
replied the child. “No more do I!” mut- 
tered the Baron, aside; and then, turning to 
the witness, “I am afraid you must stand 
down.”—Pump Court. 





EX-SPEAKER EGAN OUT OF JAIL. 


Ex-Speaker John Egan was discharged on 
February 18 from the jail in Newark, after 
serving a month for attempting to bribe 
Assemblyman John Armitage. He passed 
his term of service in the jail hospital. 
Friends called for him at 11 o’clock, and, 
after paying his fine of $500 and the costs of 
the case, they took him to his home in Eliza- 
beth. He never went to the penitentiary, 
as his sentence required, physicians declaring 
that his health would not stand removal. 


JARRARD TO BE EXTRADITED. 


The Court of Appeals of the Dominion of 
Canada has sustained the decision of the 
Court of Appeals of Toronto, and has de- 
cided that Jarrard, who was indicted in 
Middlesex Co. for forgery, shall be returned 
to New Jersey. 


BOOK RECEIVED. 


THE PRACTICE OF THE PROBATE COURTS 
oF NEw JERSEY together with the Forms 
of proceedings therein and also Rules of 
the Prorogative Court and of the Or- 
phans’ Courts, by S. Meredith Dickinson. 
Jersey City: Fred. D. Linn & Co., 1884. 





Sr act etfo Km Oo 


